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STATEMENT OF THE CASE

This 1s a declaratory judgment action by
Petitioners Paula Gaughan and Dean Sanders to
enforce their statutory right to inspect and copy the
financial records of the National Cutting Horse
Association (“NCHA™) as part of their effort to
inform their fellow NCHA members of the
NCHA'’s financial condition and affairs.

The Honorable Don Cosby
67th Judicial District Court, Tarrant County

Despite a Texas statute mandating public access to
the financial records of non-profit corporations, the
trial court entered a protective order allowing the
NCHA to prevent the disclosure of its financial
records by designating them as confidential.
Petitioners requested summary judgment that the
NCHA'’s financial records are not confidential as a
matter of law. Alternatively, Petitioners moved the
trial court to inspect the records before affirming
the NCHA’s claim of confidentiality. With no
review of the records and over Petitioner’s
objections, the trial court entered judgment that the
NCHA'’s financial records were confidential. The
trial court also awarded the NCHA $75,000 in
attorney’s fees for its efforts to prevent disclosure
of its financial records.

Petitioners/Appellants:
Paula Gaughan and Dean Sanders

Respondent/Appellee:
National Cutting Horse Association

Second Court of Appeals, Fort Worth

Gardner, J., joined by McCoy and William
Brigham (Senior Justice, Retired, Sitting by
Assignment).

Gaughan v. National Cutting Horse Ass 'n, ---



Court of Appeals Disposition:

SW.3d---, 2011 WL 33211217, (Tex. App.—Fort
Worth, July 28, 2011, pet. filed).

The court of appeals affirmed the trial court’s
decree that the NCHA’s financial records are
confidential and affirmed the NCHA’s fee award.
The court of appeals denied Petitioners’ motion for
rehearing on October 6, 2011.
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STATEMENT OF JURISDICTION

The Supreme Court has jurisdiction over this appeal under Texas Government
Code §22.001(a)(3) because this case involves the construction of statutes necessary to
the determination of the case. The statutes in question are TEX. REV. CIV. STAT. ANN.
ART. 1396-2.23 and TEX. REV. CIV. STAT. ANN. ART. 1396-2.23A.2 The statutes mandate
that non-profit corporations allow their members and the public alike to inspect and copy
their financial records. The courts below erred in permitting a non-profit corporation
governed by those statutes to designate its financial records as confidential.

The courts below have been the first to disregard the statutory mandate that a non-
profit corporation’s financial records are open to public inspection. Authorities have
relied on that statutory mandate to determine whether a criminal defendant’s
constitutional right against unlawful search and seizure has been violated, or whether a
governmental body must disclose certain documents under the Texas Public Information
Act. Thus, with its decision that a non-profit corporation’s financial records are entitled
to confidential treatment under the law, the Second Court of Appeals has committed an
error of law that 1s of great importance to Texas jurisprudence. Therefore, the Court
should exercise its jurisdiction pursuant to Texas Government Code §22.001(a)(6) to

correct the serious error committed by the Second Court of Appeals.

2 The codified versions of these two statutes are now found at Sections 22.351 through 22.355 of the Texas Business
Organizations Code.
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ISSUES PRESENTED

The Texas Legislature has enacted Article 2.23A of the Texas Non-Profit
Corporation Act that mandates that non-profit corporations make their financial records
available for public inspection and copying. The failure to make the records available to
the public 1s punishable as a Class B misdemeanor. Texas courts and the Texas Attorney
General have opined that the financial records of non-profit corporations are not
confidential because there can be no expectation of privacy with respect to financial
records that are open to public inspection and copying. In view of that statutory mandate,
Petitioners present the following issues for the Court’s review.

ISSUE NO. 1:

When members of a non-profit corporation file suit to enforce their statutory right to
inspect and copy the corporation’s financial records, does a trial court err in entering a
protective order that permits the corporation to designate the financial records as
confidential discovery materials that the members must not disclose to their fellow
members?

ISSUE NO. 2:

Does a trial court err in entering summary judgment that a non-profit corporation’s
financial records are entitled to confidential treatment under the law when the record is
undisputed that the corporation has designated its financial records as confidential and the

corporation affirms its intent to prevent disclosure of its financial records?
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ISSUE NO. 3:

After the NCHA designated its financial records as confidential under the trial
court’s protective order; Petitioner Paula Gaughan: 1) served on the NCHA an amended
petition in which she disputed the corporation’s claims of confidentiality; 2) provided
written notice to the NCHA’s counsel that she disputed the NCHA’s claims of
confidentiality and demanded that she be allowed to disseminate to her fellow NCHA
members the contents of the NCHA’s financial records; and 3) filed a written motion
with the trial court objecting to the designation of specific financial records as
confidential, and requesting in camera inspection of the documents to determine they
were not confidential.

Given that record evidence, did the trial court err in entering summary judgment
that Gaughan did not contest the NCHA’s designation of its financial records as
confidential, and that the records were entitled to confidential treatment under the law?

ISSUE NO. 4 (Not Briefed):

When a non-profit corporation attempts to disregard state law and prevent the
disclosure of its financial records to its members, does a trial court err in awarding
$75,000 in attorney’s fees to that corporation under Chapter 37 of the Texas Civil

Practice and Remedies Code which requires that an award of fees be equitable and just?
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STATEMENT OF FACTS

A. The NCHA'’s Resistance to Petitioners’ Efforts to Inform NCHA Members of the
NCHA’s Financial Affairs Led to the Filing of this Suit

The NCHA 1s a non-profit corporation. [CR 613]. Petitioners are members in
good standing of the NCHA [CR 643] who have long been involved in efforts to bring
greater transparency to the management of the NCHA and its financial affairs. [CR 636-
41]. Since 2003, the NCHA management has opposed their efforts to facilitate disclosure
of the NCHA’s financial affairs to the NCHA membership. [CR 637, 725-726].

Due to increasing controversy regarding the NCHA’s finances, Petitioners sought
to obtain information about the management of the NCHA’s financial affairs in advance
of the NCHA’s annual meeting in June 2008. [CR 637]. Accordingly, on April 21, 2008,
Petitioners invoked their statutory right to inspect and copy the NCHA’s financial
records. [CR 637, 643-44]. In doing so, Petitioners explained:

As members of the NCHA, it appears to us that participation in certain

NCHA events has declined while the costs borne by members wishing to

compete in these same events have increased. We also find ourselves in an

economy requiring a certain amount of belt-tightening by all concerned.

We are genuinely interested in fostering increased participation in NCHA

events by lowering the costs associated with that participation and making

sure that the membership dues and other monies received by the NCHA are

being spent with the best interests of the NCHA membership in mind. [CR

643].

The NCHA lodged several objections to Petitioners’ request to copy the NCHA’s
financial records. Of primary importance to this appeal was the NCHA’s demand that

Petitioners enter into a confidentiality agreement as a condition to inspecting and copying

the NCHA’s financial records. [CR 651]. Petitioners’ responded as follows:



Our purpose . . . derives from our concern that participation in certain
NCHA events has declined while the costs borne by members wishing to
compete in these same events have increased. We are genuinely interested
in fostering increased participation in NCHA events by lowering the costs
associated with that participation and making sure that the membership
dues and other monies received by the NCHA are being spent with the best
interest of the NCHA membership in mind. Specifically, we wish to review
the NCHA’s financial records and other requested documents to confirm
for ourselves that the NCHA 1is not guilty of waste or mismanagement in its
financial affairs and in the administration of the NCHA’s business.

This review, to be effective, must include a review of all payments made

and all compensation paid and expenses incurred by NCHA management

over the past three fiscal years. Having this information will also enable

the NCHA membership to make informed decisions as to the most

responsible and prudent course of action affecting the NCHA’s future

financial affairs. [CR 714-716] (emphasis added).

Recognizing that the NCHA’s insistence that its financial records remain
confidential would frustrate Petitioners’ aim to inform their fellow members of the
NCHA'’s financial affairs, Petitioners rejected the NCHA’s demand that they enter into a
confidentiality agreement as an improper predicate to inspecting the NCHA’s financial
records. [Id.]. Instead, Petitioners filed suit to gain access to the NCHA’s financial

records before the NCHA’s annual meeting in June 2008. [CR 2-14].

B. The NCHA’s Request for a Protective Order to Prevent Disclosure of its Financial
Records to the NCHA Membership

Immediately after Petitioners filed suit, the NCHA requested a protective order
allowing it to designate its financial records as confidential, thereby preventing
Petitioners from disclosing that information to their fellow NCHA members. [CR 36-47].
Although Petitioners proposed that the NCHA redact its payroll records to remove

employee identification information such as social security numbers and home addresses



[CR 732-36], Petitioners rejected the NCHA’s demand that its transactions with third
parties remain confidential because that would frustrate their purpose for inspecting the
financial records. [Id.]. Petitioners’ explained their position as follows:
As a matter of principle, Gaughan and Mr. Sanders object strenuously to
the NCHA’s suggestion that our clients cannot share the records and
information with other NCHA members. Gaughan and Mr. Sanders have
made it clear in their prior written requests that the Requested Financial
Records are necessary to making informed decisions and judgments about
the manner in which the NCHA’s finances are being managed. All of this,
obviously, has a bearing on the upcoming Annual Convention to be held in
Grapevine, Texas on June 20-22, 2008. We believe there should be
complete transparency in the financial affairs of the NCHA. The NCHA’s

actions taken in response to our request for these records are entirely
inconsistent with this belief.

[Id. at p. 734]. Petitioners further objected to the trial court that the terms of the NCHA’s
proposed protective order had no basis under Texas law governing a non-profit
corporation’s obligation to provide public access to its financial records. [CR 100-103].
Although a non-profit corporation, under threat of criminal penalty, must make its
financial records available for public inspection, the trial court stated it would enter a
protective order allowing the NCHA to designate its financial records as confidential.
Therefore, Petitioners proposed, at a minimum, that NCHA members be included under
the protective order as a class of persons to whom Petitioners could disclose the NCHA’s
financial records. [CR 146, 160]. However, the NCHA rejected the suggestion that the
protective order allow other NCHA members to review the financial records. [CR 150].

C. The NCHA’s Improper Designation of its Financial Records as Confidential

Despite the statutory right of the public to inspect the NCHA’s financial records,

the trial court entered a protective order allowing the NCHA to designate its financial



records as confidential discovery materials that Petitioners would have to return to the
NCHA at the conclusion of this suit. [CR 155-58]. Although Petitioners paid tens of
thousands of dollars to inspect and copy the NCHA’s financial records, the NCHA
thwarted Petitioners’ goal of educating their fellow NCHA members about the NCHA’s

financial affairs because the NCHA designated the following financial records as
confidential. [CR 639-40].

1) The NCHA’s accounting records, including its general ledgers of
transactions as well as all receivables and payables reports;

2) The NCHA’s brokerage statements for its investment funds;
3) The NCHA’s check registers; and

4) Agreements reflecting the NCHA’s financial transactions with third parties
such as the City of Fort Worth that already had produced the agreements
under an open records request.

[CR 729-30]. The agreements do not contain any confidentiality provisions. [Id.].

D. Petitioners’ Notice to the NCHA Regarding Disagreement with the NCHA’s
Claim of Confidentiality

After reviewing the foregoing records, Petitioners advised the NCHA’s counsel
that the protective order should be withdrawn and Petitioners should be permitted to
disseminate to their fellow NCHA members the information contained in the NCHA’s
financial records. [CR 747]. Moreover, to avoid any ambiguity, Paula Gaughan filed an
amended petition in which she: 1) stated her disagreement with the NCHA’s designation
of its financial records as confidential; and 2) alleged that she should be allowed to

disseminate the information contained in the financial records to other NCHA members.



[CR 201]. The NCHA responded by insisting that Gaughan not disclose any of the
financial records the NCHA had designated as confidential. [CR 747].

E. Gaughan’s Motion for Summary Judegment and for In-Camera Inspection

Given the dispute regarding the confidentiality of the NCHA’s financial records,
Gaughan filed a motion for summary judgment in which she chronicled the extent to
which the NCHA had improperly classified its core financial records as confidential.
[CR 435-68]. Citing Texas law mandating public access to the financial records of a non-
profit corporation, Gaughan asked the trial court to withdraw its protective order allowing
the NCHA to shield its financial records from public disclosure. [CR 465-66].

In the alternative, Gaughan complied with the protective order by requesting a
ruling from the trial court on the NCHA’s designation of its financial records as
confidential. [CR 466] The protective order stated that, “Plaintiffs may file a motion
with the Court to challenge the confidential nature of all or a portion of the Confidential
Information, and the NCHA shall have the opportunity to establish that the disputed
Confidential Documents are entitled to confidential treatment.” [CR 157]. Accordingly,
Gaughan described the financial records that the NCHA improperly designated as
confidential. [CR 445-449]. Gaughan then moved the Court to conduct an in camera
inspection of the financial records the NCHA had classified as confidential, and declare
that they were not properly classified as confidential. [CR 466].

F. The NCHA’s Motion for Summary Judgment and Petitioners’ Responses

The NCHA filed its own motion for summary judgment requesting summary

judgment in its favor on all claims, including its claim that it had acted reasonably and
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that it was entitled to recover its attorney’s fees. [CR II, pp. 217-236]. Petitioners noted
the absence of any authority to support the NCHA’s claims that it could treat its financial
records as confidential. Petitioners also noted the ample authority specifying that a non-
profit corporation’s financial records are not confidential. Accordingly, Petitioners
argued that it would not be equitable and just to award the NCHA fees that it incurred in
its efforts to resist complying with state law. [CR 1029-54].

G. The Trial Court’s Summary Judgment in the NCHA’s Favor

The trial court determined there were no genuine issues of material fact and that
the NCHA was entitled to judgment as a matter of law. [CR 1063]. Therefore, the trial
court granted the NCHA’s motion for summary judgment and denied Gaughan’s motion
for summary judgment. [CR 1063-65]. Despite having never reviewed any of the
NCHA'’s financial records as requested by Petitioners, the trial court declared “particular
records of the NCHA that were marked as ‘Confidential’ . . . are entitled to confidential
treatment under the law.” [Id.]. Although Gaughan repeatedly objected to the NCHA’s
designation of its financial records as confidential and requested an in camera inspection
of the NCHA’s financial records, the trial court inexplicably stated, “Plaintiffs took no
action pursuant to the terms of the Order to contest the ‘Confidential’ designation of
records.” [Id.]. Accordingly, the trial court declared the “documents designated as
‘Confidential’ by the NCHA are therefore entitled to confidential treatment under the
law.” [Id.]. The trial court further ordered Gaughan to surrender to the NCHA thousands
of pages of records she had copied at considerable personal expense, and not disclose

those records or their contents to any third parties. [Id.]. Finally, the trial court awarded
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